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Length of Trial
David Ball

The Reptile’s attention span is short. In the world 
of Reptilian survival, impact must be short and sharp—
karate, not massage. 

Of course, there have been many huge verdicts in long 
trials, and many great attorneys have spent their entire 
careers doing long trials. But the length of a trial is rarely, 
if ever, a factor in the success, and has, in all likelihood, 
kept many lawyers’ successes from being even greater. 
Long trials kill a lot of winnable cases. This is especially 
true if you’re not one of the very best trial lawyers. Except 
in Lake Wobegon, the kids are not above average.

“Long” always means dulled impact, whether in 
a church, a theater, a school, or, above all, a trial. You 
can do everything right, but when you do it longer than 
necessary, the rights go wrong. Jurors don’t want to help 
anyone who wastes their time, and if you make a trial go 
longer than a handful of days, you are wasting their time.

Length of trial hurts most when relying on the Reptile. 
To survive, the Reptile had to evolve as a sprinter, not 
a long-distance runner. This is why humans are great at 
short-term safety and lousy at long-term safety—they 
stomp a spider but smoke cigarettes.

Your need for brevity attaches to every separate piece 
of trial as well as to the whole. There’s no such thing as a 
great day-long direct exam, a great seventy-five-minute 
opening, or a great, but long, cross. Doing something 
superbly for thirty minutes is dynamite. Doing 
something superbly for three hours is a waste of superb.

Yes, Virginia!  Over my twenty-five years as a 
consultant, almost every trial I’ve worked on in my 
neighboring state of Virginia has been brief, usually 
three to six days from voir dire to verdict. They all did 

better than I’d have expected them to elsewhere, where 
trials tend to be two or three times longer. This is not 
because Virginia—a contributory negligence  state 
among other horrors—is easy for plaintiffs. It might 
be easy for some lovers, but not plaintiffs. Adjusting 
for the quality of the lawyer and the nature of the case 
and jurors, the variable that comes up most often in 
Virginia and elsewhere is the length of the trial.

Virtually no case—even including complex 
commercial cases—benefits from length. When you 
cover every single doggone point with the thoroughness 
law school taught you, you bury your strong points and 
let your weak points blossom to fullness in extended 
jury perception. In boxing, it’s hard enough to knock an 
opponent down for a ten count, so why invite a twenty 
count or a fifty count requirement?

Why are Long Trials the Enemy?

Burial. Inescapably, the longer your trial, the more 
your important points are buried under piles of junk, 
and junk is the defense’s best friend. Not only does 
the defense get paid more for length, but length vastly 
increases their odds of doing well. They want you to  
heap all you can into trial. They bait you into doing so. 
And they know that time is part of the heap.

Emerging weaknesses. Like zombies slithering up out 
of graves, the longer your trial, the more time you give 
weaknesses to emerge and take focus.

Novelty. In longer trials, the strongest defense material 
emerges later when, by its novelty, it gets more attention 
than a brief plaintiff’s case would have allowed. The 



2© 2015 David Ball

Reptile rivets onto novelty, and in a short trial, all the 
novelty is yours. In a long trial, there’s a whole new phase 
of novelty when the defense finally starts its case, and it 
belongs to the defense, not you.

Internet. My partner Artemis points out that trials 
are often lost because weekends, especially multiple 
weekends, during trial give jurors plenty of extra time 
to surf the web—which they do, and nothing can stop 
them. Given more time, they’re more likely to find 
bad, often false, stuff about the science, the witnesses, 
the lawyers (including you or creeps with your name), 
and God knows what else. This happens even when 
jurors go online to find stuff to help your side. Sure, 
jurors go online even during short trials, but the 
time they spend increases exponentially as the trial 
days drag on. So if one weekend during trial is bad, a 
second weekend is several times worse. And allowing a 
third weekend is reckless. (See “Virtual Reality” in the 
appendix of David Ball on Damages 3.)

Attention gaps. Even on the first day of trial, juror 
attention is sporadic (though when you do it right, 
they pay nearly one-hundred-percent attention to 
your opening). Attention diminishes significantly over 
the first two or three days of trial and then abruptly 
plummets. You might not notice because 1) you don’t 
keep a close enough eye on jurors or 2) jurors are great 
at looking engrossed when they’re actually disengaged. 
When something important for your side comes up 
when a juror is disengaged, it doesn’t register. So it won’t 
be in the juror’s mind when you need it to be: during 
testimony. Injecting it as a reminder in closing is too 
late, because jurors discount most of what they register 
for the first time during closings and deliberation. Good 
stuff they didn’t register in testimony is likely dead on 
arrival at the end of the trial.

Attorney fatigue. Artemis will be writing a blog 
on attorney fatigue in the future. For now, I’ll just say 
that the longer the trial, the less you are physically and 
mentally able to do your best, or even decent, work. 
Your perceptions and judgement will be way off your 
peak. This phenomenon affects your side far more than 
it affects the defense. When you make trial a lawyer 
endurance-run, you’re your own victim. 

Judge’s impatience. Judges want you to move quickly. 
The longer you make your trial go on, the less hospitable 

the judge may be to making decisions in your favor. This 
is a particular disadvantage early in the defense’s case-
in-chief, when the judge has not yet developed the same 
level of impatience with the defense.

Cost. Your time and money for longer trials are mostly 
wasted. If you have to pay your expert’s rate for two days 
on the stand, it’s only because you didn’t take a half day 
of effort in advance to figure out how to get him on 
and off in two hours. (And shorter direct almost always 
means shorter cross.)

Human decency. Why force a jury to sit through a long 
trial when a long trial will likely hurt you? Are you nuts?

A trial is not Waiting for Godot. A “who the hell cares?” 
attitude creeps in faster than you think, because as 
Godot’s great playwright Samuel Beckett said, habit is a 
great deadener.

Advantages of Short Trials (or, Move It!)

Jack Spratt could eat no fat. But he gobbled up 
the lean! Every juror is Jack Spratt. Lawyers always 
think they understand their cases, but they don’t really 
until they’ve separated the fat from the lean and disposed 
of all the fat. This very process is essential to fully 
understanding your case. It takes a lot of work, which is 
why only a small percentage of lawyers do it.

Holds juror enthusiasm. Your well-done opening 
statement creates enthusiasm: the Reptile is fully alert. 
But as your case-in-chief drags on, juror enthusiasm 
wanes. The Reptile snoozes. And the Reptile is hard to 
reawaken. Only a quick in-and-out holds the jurors’ 
enthusiasm and the Reptile’s full participation.

Wider choice of jurors. The shorter the trial is 
expected to be, the fewer jurors are removed for hardship 
early on. So we have more to choose from. More choice 
helps us, not the defense.

Blaming the defense. Juror irritation at having to 
sit there day after day is directed at whomever started 
taking too long. So when you do your case quickly, juror 
irritation focuses on the defense. 

Pride of work. Long trials never show you at your best.
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he guides plaintiff’s civil cases and criminal defense cases 
across the country. They are the nation’s only trial consultants 
qualified to help attorneys with Reptilian methods and 
strategy, as well as with Ball’s David Ball on Damages 
techniques and a wide range of other essential approaches. 
They have an unparalleled record in helping attorneys with 
every size and kind of case.

Dr. Ball is also a pioneer in adapting methods of film and 
theater presentation for use in trial. His theater/film students 
hold Oscars, Obies, Tonies, and Emmies. His Theater Tips 

and Strategies for Jury Trials has been a bestseller for nearly two decades, and his Backwards and Forwards 
has been a foundation of theater and film training since 1984.

Dr. Ball wrote two of the bestselling trial strategy books ever published: David Ball on Damages 
and—with Reptile cofounder Don Keenan—Reptile: The 2009 Manual of the Plaintiff’s Revolution.

Dr. Ball is an award-winning teacher for the North Carolina Advocates for Justice and the American 
Association for Justice’s National College of Advocacy. He has also taught law students at North 
Carolina, Wake Forest, Pittsburgh, Minnesota, and Campbell law schools, and at Duke Law as a senior 
lecturer. He has long been the nation’s most in-demand continuing legal education speaker.

Conclusion

More is less. Extreme more is nothing. As King Lear 
exhorted, nothing comes from nothing.

Even though long trials often do well, your odds are far 
better in short ones. When gauging how much time to 
spend on each piece of trial, whatever you think is little 
enough is probably several times too much.

And yes, of course you can’t control length completely, 
because the defense will try to make it long. Let ‘em. It’s 
your case we want short. And it’s hard for the defense to 
go on forever when you’ve been brief. 

A caveat. A short trial does not mean to talk fast. No one 
loves a fast-talking lawyer. A short trial means including 
a lot less. By definition, you never need more than the 
essentials. Your most important skill lies in knowing 
what’s essential. It’s never much.

To get your copy of David Ball’s David Ball on Damages 3, 
find more David Ball products, and discover other great 
books and videos on the practice of trial law, visit 
www.trialguides.com.
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