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Why do patient advocates lose so many medical malpractice 
trials? And what can we do about it? hose two questions 

inspired this book.
he statistics are daunting. hree of every four verdicts in 

malpractice trials favor the defendant. We wish we could take 
comfort that those numbers might be skewed because insurers 
select those cases they want to try and settle the rest out of court. 
But the fact is that the majority of claims made to large malprac-
tice insurers—78 percent in one major study of ifty-state data 
published in 20111—are closed with no payment to the plaintif. 
hat’s no payment—as in zero dollars.

1. Anupam Jena et al., “Malpractice Risk According to Physician Specialty,” 
365 New England Journal of Medicine 629–36 (2011).
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At the same time, an ever-swelling number of families need 
the help of patient advocates2 to hold health-care providers 
accountable and help prevent harm to others. he epidemic of 
preventable injuries in the U.S. health-care system shows no signs 
of abating. he latest evidence estimates that one in three patients 
admitted to hospitals experiences a medical mistake, and the cost 
of ixing the harm caused by these errors adds up to $17 billion 
a year.3 he familiar number of 98,000 preventable deaths from 
medical errors per year understates the death toll by at least half.

Add to that the run of headlines about the health-care indus-
try: Big Pharma corrupting academic medicine with million-
dollar payofs disguised as speaking and consulting fees, doctors 
cashing in with high-volume back-surgery mills, and wave after 
wave of patient safety scandals in kidney dialysis, radiation ther-
apy, and hip implants, to name but a few. he need for skilled and 
passionate patient advocates has never been greater.

One undeniable thumb on the scales of justice has been the 
campaign by the U.S. Chamber of Commerce and its allies to 
demonize plaintifs, their attorneys, and tort lawsuits in general. 
he “white coat” marches on state legislatures with the message 
that lawsuit accountability threatens patients’ access to quality 
medical care—the opposite of reality—have also hurt.

Yet here is a curious fact. Talk to the top attorneys who do 
malpractice work day in and day out, and you will ind suc-
cess rates that are quite diferent from, really the reverse of, the 
national averages. hey win three of four trials, or better, and 

2. Most readers of this book are patient advocates, but likely seldom describe 
themselves that way. he term has been corrupted by hospital managers to 
refer to a hospital employee who acts as a go-between when some controversy 
has arisen between the patient’s family and the hospital staf, but whose ulti-
mate loyalty lies with the hospital. For reasons given below, I believe words 
matter and we should recapture this term for the true patient advocates who 
are solely devoted to their clients and have no conlict of interest. 
3. he journal Health Afairs published these and other scary numbers in 
a special issue in 2011 funded by the Robert Wood Johnson Foundation; 
http://healthafairs.org/blog/2011/04/07/new-health-afairs-hospital-errors- 
ten-times-more-common-than-thought/. 
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hardly ever close a case without putting money in their client’s 
pocket. How do they do it?

Rick Friedman and I have sat at the feet of some of the mas-
ters of the plaintifs’ bar over the last decade in the Inner Circle 
of Advocates. We have learned their winning techniques and have 
developed some of our own. he Rules of the Road concept, 
which Rick Friedman irst tried in an insurance bad-faith case, 
adapts well, as it turns out, to medical malpractice cases.

In this book, we use extensive excerpts from trial transcripts 
to show by example how the Rules of the Road method works 
in malpractice cases. Just as useful to you, we hope, will be the 
other methods shown in these transcripts that we learned from 
trial masters. Some of these techniques it hand in glove with the 
Rules of the Road method, such as the Reptile concept pioneered 
by Don Keenan and David Ball.4 Others are trial advocacy con-
cepts that can work in any case, but seem to it especially well 
with malpractice advocacy.

Before we jump into the demonstration of speciic techniques 
in parts 2, 3, and 4, I want to sketch out in this introductory 
chapter some ideas about why so many meritorious cases are lost, 
how we can do better, and where the Rules of the Road approach 
and related techniques can help.

First, I want to make three assertions about what counts with 
juries:

Words matter.
Values matter.
Beliefs matter.
When plaintifs’ advocates lose sight of these three fundamen-

tals, they give a huge edge to their adversaries. What do I mean?

4. David Ball & Don Keenan, Reptile: he 2009 Manual of the Plaintif’s Revo-
lution (2009).


