
585

23

C T, C 

T,  C I

James Bartimus

Lance Sears

Anthony L. DeWitt

“Inconceivable!”
“ You keep using that word. I do not think it means 
what you think it means.”

—he Princess Bride

I

Talk to ten diferent lawyers, and every one will have a diferent 
deinition for case theory and case theme. Some will tell you that 

a case theory cannot be separated from a case theme—that they are 
one and the same. Some may tell you a case theory is simply the ele-
ments of the cause of action married to the facts. Others will deine 
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a case theory as the plan around which the case is built. For pur-
poses of clarity in this chapter, we deine the terms in this manner:

Case theory: he plan/process by which lawyers present all 
the facts of the case necessary to defeat defenses and prove 
liability to the jury.

Case theme: he frame that focuses the jury on the funda-
mental wrong the client sufered in such a way that every 
piece of evidence its and every defense theory does not.

Lawyers trying personal injury cases generally accept that a case 
theory and case theme are necessary to a successful litigation result, 
but the practical aspects of putting a case theory and case theme 
together are often elusive in the process of moving the case from 
investigation to litigation. 

Successful cases start with strong case theories and strong 
themes. Strong case theories and themes are adaptable, allowing 
a good lawyer to work a little litigation judo with defense theories 
and defense themes. At the end of a trial, they provide the jurors 
with a concrete way of organizing and considering the facts that 
lets them process the jury instructions in the plaintif’s favor. In 
short, they are one of the many secrets to a successful trial.

One reason why lawyers have diiculty with case themes and 
case theories is that the discovery process of litigation often makes 
it diicult to frame a cohesive theory of the case and a case theme at 
the outset. his is because at the start of your case, while you might 
have a good handle on the facts your client gives you, you do not 
have a handle on all the facts. Often you understand the case in the 
terms only your expert uses to explain it. When opposing experts 
provide their opinions, sometimes the theory of the case and the 
theme of the case must change. 

he key to being efective in developing both a case theory 
and a case theme is remaining agile enough to deal with the 
themes that the defendant will ultimately present. his agility is 
best deined by being able to adapt the case theory and theme to 
the totality of the evidence so that the ultimate result is that you 
persuade the jury.
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A case theory starts of with the objective facts of the case. he 
analysis begins there, but it does not end there. here are multiple 
things to consider in planning a case theory. he irst consider-
ation is to pause and relect on the various causes of action that 
may be present. However, keeping in mind that it is possible to 
plead yourself out of insurance coverage, some thought must go 
into which causes of action, though maybe not the strongest, will 
give you the best chance of substantive recovery for your client. 
Good case theories must always consider the impact of any insur-
ance and coverage issues. Likewise, the credibility of the witnesses, 
the relative complexity of the evidentiary issues, and the magni-
tude of the damages are all important considerations when you 
are deciding on and formulating a pathway that leads from voir 
dire to verdict. 

Recently, we put together a nursing home case that presented 
a very diicult liability issue. Competent attorneys defended the 
case, and after our state Supreme Court overturned summary judg-
ment in favor of the defendants, we expected that the defendants 
would ofer something to avoid a trial. hey did not. Losing the 
case in the Supreme Court seemed to redouble their eforts to 
defeat liability. hey named new experts and developed new theo-
ries of defense. Some of the new theories arose from a change in 
lead counsel following the loss on appeal. 

he plaintifs’ side had a unique liability problem.1 Usually, a 
nursing home death occurs in the nursing home at issue. Not so in 
this case. he patient, Mrs. hackery, our clients’ mother, died at 
another nursing home. One of our clients, Amanda Swanson, had 
removed her mother from the nursing facility after abuse. Despite  
hospitalization and interventions to stop her medical decline, Mrs. 

1 he plaintifs’ side in this case was a large family of siblings: three daughters 
and four sons (two sons living at the time of the trial). One of the daughters 
is a nurse and was the former director of nursing at the nursing home where 
the events took place. he names of plaintif (Mrs. hackery), her daughter 
(Amanda Swanson) and siblings’ names in this chapter are pseudonyms at the 
family’s request.
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hackery passed away a few weeks after leaving the original facility. 
he nursing home’s defense theory was twofold: 

1. Mrs. hackery didn’t die here (so we didn’t cause her death).

2. Mrs. hackery made a conscious decision of her own free will 
to die.

he plaintifs viewed the evidence and the inferences difer-
ently. For one thing, in the last 103 days of Mrs. hackery’s life, 
staf wrote nursing notes on her only 20 percent of the time. he 
staf recorded Mrs. hackery’s weight monthly. It dropped over 
twenty-ive pounds in less than six weeks. And even after the facil-
ity spotted a seventeen-pound weight loss, it did nothing to stop 
the weight loss or intervene on Mrs. hackery’s behalf. 

Mrs. hackery had a rocky history with the facility. She had 
a phone in her room that the staf consistently placed out of her 
reach. Staf refused to feed her in her room, requiring her to come 
to the dining room. Worse, on the day her family rescued her from 
the facility, she had twenty-six bruises all over her, including bruises 
on the inner aspect of her thighs. Given Mrs. hackery’s condition, 
the plaintif’s theory was that the nursing home staf had broken 
her will.

Insurance was not an issue; the nursing home was self-insured. 
However, the case came to counsel after the medical malpractice 
statute had run, and so the only cause of action remaining was 
for wrongful death. Under Missouri law, the cause of action for 
wrongful death required that the plaintifs prove that the nursing 
facility failed to meet a required medical standard of care, that its 
acts or omissions were performed negligently, and that its acts or 
omissions caused Mrs. hackery’s death. We developed the case 
theory within this legal framework and used a proof-at-trial matrix 
to help organize our planning. A proof-at-trial matrix allows us to 
plan to address every element of the cause of action and to indicate 
which witnesses will provide testimony on the subject. Matrices 
can be as simple or as complex as the elements of proof require. 
he following was our proof-at-trial matrix:


