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If Hamlet were an attorney on the eve of trial, his famous soliloquy  
 might’ve started out something like this:

To settle, or not to settle: that is the question:
Whether ’tis nobler to settle my client’s cause
Or to take up arms before a jury of peers
In opposition to the oppressor’s wrongs
In an efort to seek full justice for my client?
Wouldst thou, the jury, right the oppressor’s wrongs
Or wouldst thou think my client unworthy?

here comes a time in every piece of litigation involving a 
personal injury claim when you, as a trial attorney, have to make 
a decision about whether it’s best to go forward to trial or whether 
it’s best to advise your client to settle a case for whatever the insur-
ance company or the defendant is ofering. Sometimes the deci-
sion is easy, and sometimes it’s not. How do you know whether 
you are getting enough money for your client? How is your client 
going to feel about the advice you’re giving?
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As a practical matter, the decision to settle or go forward to 
trial, at least for the trial attorney, often comes down to the math. 
However, for the client, it can be an emotional decision that has 
nothing to do with the pragmatics of your case.

Eventually, your client’s case will reach one of three points:

1. he compensation that’s being ofered is much too low 
given the facts and circumstances of the case.

2. he compensation that’s being ofered is somewhere 
in between—that is, going to trial might result in more 
money, or going to trial might result in less money.

3. he insurance company or the defendant is ofering a lot 
more money than you could ever hope to get from a jury.

Obviously, you always want to have situation number three, 
which makes everyone’s life easier. Nevertheless, it’s ultimately 
the client’s decision whether or not to go forward with a trial.

More often than not, your client’s lawsuit is her irst expe-
rience with the legal system. Your client does not understand 
what it takes to win a case and, more importantly, what it takes 
to persuade a jury to pay just compensation, and exactly what 
amount of money just compensation will be. Clients do not 
understand what every trial attorney knows or soon learns: juries 
are unpredictable.

Clients who have had their lives turned upside down by seri-
ous injury or who have lost a loved one are very often angry. hey 
want to go to trial to seek justice, satisfy their visceral need for 
vengeance, or let six to twelve strangers on a jury (depending on 
your jurisdiction) know what they’ve been through so those people 
can then wreak havoc on a defendant. he client wants vindica-
tion. he client does not realize that even when the trial is over, her 
visceral needs, whatever they may be, are not likely to be fulilled, 
regardless of the outcome of the trial. Her loved one will never be 
returned to her, and her body will never quite be the same.

It’s up to you to provide guidance to your clients when it 
comes to the decision to settle or proceed to trial. When you get 
to this point, it’s important to put your ego and desires aside, 
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look at the pragmatics of the case, and evaluate whether it makes 
sense to go forward to trial or to settle—hence the importance of 
doing the math.

More often than not, clients don’t realize how expensive it can 
get to take a case through a full-blown trial. Expenses and costs 
can be quite high. An ofer may seem low to your client. It is up 
to you to do the analysis, take into account the costs and expenses 
of going forward through a full trial, and factor in all the risks and 
uncertainty of a trial. By doing this analysis, you will be able to 
present a much better picture to your client of what she can gain 
by settling or going forward to trial. You, the professional, must 
take the emotion out of the equation. You can lead your client to 
making the right decision.

Hopefully, some of the things you will learn in this chapter 
and the rest of this book will help you reach a decision regarding 
whether it’s better to settle or better to try your case to a conclusion.

W A H  S  

W A H  S

You have gotten to a point in your case where your client has 
reached maximum medical improvement. You’ve gathered together 
all the bills and all the medical records. You have done a good 
job documenting your client’s injuries and her loss of earnings or 
earning capacity. he liability facts in your case are relatively clear. 
You have been able to document how the accident has afected 
your client’s life. You’ve done your homework assessing the value 
of your client’s claim, and you’ve put together a decent package, 
which you then sent to the insurance company along with your 
settlement proposal. About three weeks later, you get a phone call 
from the insurance adjuster, and the conversation goes something 
like this:

Counselor, I’ve just received your settlement pack-
age, and I appreciate the documentation you’ve sent 
me and have been sending me from the onset of the 
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claim. However, I noticed that you’re demanding 
X amount of dollars, and you know and I know 
that that’s way more than what the case is worth 
and certainly way more than I am willing to pay. 
I’d really like to settle this case with you, but I want 
to know what you really think the case is worth. 
What’s your range on this case, realistically?

How many times have you heard this or something similar? 
Many attorneys, both those experienced and those inexperienced 
with this kind of approach, may respond to the adjuster and say 
something to the efect of, “Well, I really appreciate your call and 
the fact that you seem willing to negotiate this claim. In reality, I 
think the case is probably worth something between A and B.” he 
“between A and B” is typically something less than the original settle-
ment proposal you made. And you’re anticipating that you’ll be able 
to settle the claim for somewhere in between your range.

What just happened? Let’s answer that question by analyz-
ing what the adjuster is hearing versus what you are hearing, and 
what each of you is saying to the other.

You hear and think you understand that this adjuster seems 
reasonable. You hear that he wants you to give him a range, and 
hopefully you can settle somewhere in the range that you provided.

he adjuster hears that you’re willing to settle the claim for 
“A,” the lower dollar amount—that “A” is your new settlement 
proposal. he adjuster is going to negotiate of that number and 
ofer you something less, even though he may have had the claim 
evaluated within the settlement range that you originally pro-
posed. Given what you told the adjuster, why would he ever ofer 
you anything more than “A”?

You have fallen into the age-old trap of bidding against yourself 
without getting a single ofer before reducing your settlement pro-
posal. You have absolutely no idea how the insurance company is 
evaluating the claim. And at this point, you will never know whether 
or not you are leaving money on the table by falling for this ruse.

What you need to do when you receive this kind of call is 
turn the tables on the adjuster and use the technique in reverse. 


